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trust powers shall be filed pursuant to 12
CFR 5.22.

[47 FR 22343, May 24, 1982]

§ 9.3 [Reserved]
§ 9.4 Consolidation or merger of two or more

national banks.
Where two or more national banks consoli-

date or merge, and any one of such banks
has, prior to such consolidation or merger,
received a permit from the Board of Gov-
ernors of the Federal Reserve System or the
Comptroller of the Currency to exercise fidu-
ciary powers which is in force at the time of
the consolidation or merger, the rights exist-
ing under such permit pass to the resulting
bank, and the resulting bank may exercise
such fiduciary powers in the same manner
and to the same extent as the bank to which
such permit was originally issued; and no
new application to continue to exercise such
powers is necessary. However, where the
name or charter number of the resulting
bank differs from that of the bank to which
the right to exercise fiduciary power was
originally granted, in order that the records
of the resulting bank may be complete and
that it have convenient evidence of its right
to exercise fiduciary powers, the Comptroller
of the Currency will issue a certificate to
that bank showing its right to exercise the
fiduciary powers theretofore granted to any
of the national banks participating in the
consolidation or merger.

§ 9.5 Adoption of policies and procedures
with respect to brokerage placement
practices.

Each national bank exercising investment
discretion (as defined in 12 CFR 12.2(c)) with
respect to an account shall adopt and follow
written policies and procedures intended to
ensure that its brokerage placement prac-
tices comply with all applicable laws and
regulations. Among other relevant matters,
such written policies and procedures should
address, where appropriate,

(a) The selection of persons to effect secu-
rities transactions and the evaluation of the
reasonableness of any brokerage commis-
sions paid to such persons (including the fac-
tors considered in these determinations);

(b) Any acquisition of services or products,
including research services, in return for
brokerage commissions;

(c) The allocation of research or other
services among accounts, including those
which did not generate commissions to pay
for such research or other services; and

(d) The need, in appropriate instances, to
make disclosures concerning such policies
and procedures to prospective and existing
customers.

[47 FR 27831, June 25, 1982]

§ 9.6 [Reserved]
§ 9.7 Administration of fiduciary powers.

(a)(1) The board of directors is responsible
for the proper exercise of fiduciary powers by
the bank. All matters pertinent thereto, in-
cluding the determination of policies, the in-
vestment and disposition of property held in
a fiduciary capacity, and the direction and
review of the actions of all officers, employ-
ees, and committees utilized by the bank in
the exercise of its fiduciary powers, are the
responsibility of the board. In discharging
this responsibility, the board of directors
may assign, by action duly entered in the
minutes, the administration of such of the
bank’s fiduciary powers as it may consider
proper to assign to such director(s), offi-
cer(s), employee(s) or committee(s) as it may
designate.

(2) No fiduciary account shall be accepted
without the prior approval of the board, or of
the director(s), officer(s) or committee(s) to
whom the board may have designated the
performance of that responsibility. A written
record shall be made of such acceptances and
of the relinquishment or closing out of all fi-
duciary accounts. Upon the acceptance of an
account for which the bank has investment
responsibilities a prompt review of the assets
shall be made. The board shall also ensure
that at least once during every calendar year
thereafter, and within 15 months of the last
review, all the assets held in or for each fidu-
ciary account where the bank has invest-
ment responsibilities are reviewed to deter-
mine the advisability of retaining or dispos-
ing of such assets.

(b) All officers and employees taking part
in the operation of the trust department
shall be adequately bonded.

(c) Every national bank exercising fidu-
ciary powers shall designate, employ or re-
tain legal counsel who shall be readily avail-
able to pass upon fiduciary matters and to
advise the bank and its trust department.

(d) The trust department may utilize per-
sonnel and facilities of other departments of
the bank, and other departments of the bank
may utilize personnel and facilities of the
trust department only to the extent not pro-
hibited by law. Every national bank exercis-
ing fiduciary powers shall adopt written poli-
cies and procedures to ensure that the Fed-
eral securities laws are complied with in
connection with any decision or rec-
ommendation to purchase or sell any secu-
rity. Such policies and procedures, in par-
ticular, shall ensure the national bank trust
departments shall not use material inside in-
formation in connection with any decision or
recommendation to purchase or sell any se-
curity.

[28 FR 3309, Apr. 5, 1963, as amended at 43 FR
6759, Feb. 16, 1978]
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§ 9.8 Books and accounts.
(a) Every national bank exercising fidu-

ciary powers shall keep its fiduciary records
separate and distinct from other records of
the bank. All fiduciary records shall be so
kept and retained for such time as to enable
the bank to furnish such information or re-
ports with the Comptroller of the Currency.
The fiduciary records shall contain full in-
formation relative to each account.

(b) Every such national bank shall keep an
adequate record of all pending litigation to
which it is a party in connection with its ex-
ercise of fiduciary powers.

(c) Solely for purposes of examination by
the Comptroller of the Currency, a national
bank shall retain the records required by
this part for a period of 3 years from the
later of the termination of the fiduciary ac-
count relationship to which the records re-
late or of litigation relating to such account,
unless applicable law specifically prescribes
a different period.

[28 FR 3309, Apr. 5, 1963, as amended at 47 FR
27831, June 25, 1982]

§ 9.9 Audit of trust department.
A committee of directors, exclusive of any

active officers of the bank, shall at least
once during each calendar year and within 15
months of the last such audit, make suitable
audits of the trust department or cause suit-
able audits to be made by auditors respon-
sible only to the board of directors, and at
such time shall ascertain whether the de-
partment has been administered in accord-
ance with law, this part and sound fiduciary
principles. The board of directors may elect,
in lieu of such periodic audits, to adopt an
adequate continuous audit system. A report
of the audits and examination required under
this section, together with the action taken
thereon, shall be noted in the minutes of the
board of directors.

§ 9.10 Funds awaiting investment or dis-
tribution.

(a) Funds held by a national bank in a fidu-
ciary capacity which are awaiting invest-
ment or distribution shall not be held
uninvested or undistributed any longer than
is reasonable for the proper management of
the account. Each national bank exercising
fiduciary powers shall adopt and follow writ-
ten policies and procedures intended to en-
sure that the maximum rate of return avail-
able for trust-quality, short-term invest-
ments is obtained upon funds so held, con-
sistent with the requirements of the govern-
ing instrument and local law. Such policies
and procedures shall take into consideration
all relevant factors, including but not lim-
ited to the anticipated return that could be
obtained while the cash remains uninvested
or undistributed, the cost of investing such
funds, and the anticipated need for the funds.

(b) Funds held in trust by a national bank,
including managing agency accounts, await-
ing investment or distribution may, unless
prohibited by the instrument creating the
trust or by local law, be deposited in the
commercial or savings or other department
of the bank: Provided, That it shall first set
aside under control of the trust department
as collateral security:

(1) Direct obligations of the United States,
or other obligations fully guaranteed by the
United States as to principal and interest; or

(2) Readily marketable securities of the
classes in which state banks exercising fidu-
ciary powers are authorized or permitted to
invest trust funds under the laws of the
State in which such national bank is located;
or

(3) Other readily marketable securities
that qualify as investment securities pursu-
ant to the Investment Securities Regulation
of the Comptroller of the Currency, 12 CFR,
chapter I, part 1. The securities so deposited
or securities substituted therefor as collat-
eral shall at all times be at least equal in
face value to the amount of trust funds so
deposited, but such security shall not be re-
quired to the extent that the funds so depos-
ited are insured by the Federal Deposit In-
surance Corporation. The requirements of
this section are met when qualifying assets
of the bank are pledged to secure a deposit in
compliance with local law, and no duplicate
pledge shall be required in such case.

[28 FR 3309, Apr. 5, 1963, as amended at 47 FR
27831, June 25, 1982]

§ 9.11 Investment of funds held as fiduciary.
(a) Funds held by a national bank in a fidu-

ciary capacity shall be invested in accord-
ance with the instrument establishing the fi-
duciary relationship and local law. When
such instrument does not specify the char-
acter or class of investments to be made and
does not vest in the bank, its directors or its
officers a discretion in the matter, funds
held pursuant to such instrument shall be in-
vested in any investment in which corporate
fiduciaries may invest under local law.

(b) If, under local law, corporate fidu-
ciaries appointed by a court are permitted to
exercise a discretion in investments, or if a
national bank acting as fiduciary under ap-
pointment by a court is vested with a discre-
tion in investments by an order of such
court, funds of such accounts may be in-
vested in any investments which are per-
mitted by local law. Otherwise, a national
bank acting as fiduciary under appointment
by a court must make all investments of
funds in such accounts under an order of that
court. Such orders in either case shall be
preserved with the fiduciary records of the
bank.
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